RECEIVED
U.S. E.PA.

UNITED STATES
ENVIRONMENTAL FROTECTION AGENCY ENVIR. APPEALS BOARD

BEFVORE THE ADMINISTRATOR

IN THE MATTER OF:

)
)
Ag-Air Flying Services, Inc., ) Docket No, FIFRA-10-2005-0065
)
)

Respondent

ORDER GRANTING COMPLAINANT'S MOTION FOR DEFAULT
FOR FAILURE TOQ SURMIT ADDITIONAL DISCOVERY

On November 22, 2005, Comptlainant filed a Motion for Additional Discovery, requesting
Respondent 1o produce certdin documents. By Order dated December 19, 2005, the Motion was
prartted and Respondent was required to subimit the documents on or before January 6. 2006,
Complainant {iled a Motion for Default on Janoary 200 2006 based upon Respondent’s failure o
submit the required documents. Respondent did nol file a Response to the Motion for Default
wiibno the ome allotted.! For the reasons which follow, the Motion for Default will be

GRANTED.

I. Background

I'he Complaint in this matter, 1ssued on fanuary 21, 2003, allepes that Respondent
violated Section 12{ay2)(CrY of the Federal Insectigide. Fungicide and Rodenticide Act (FIFRA),
7TUS.Co8 1361 AN2HG), by using a registered pesticide in a manner inconsistent with its
labeling during an acrial application  The Respondent denied the alleged violation in its Answer,
and asserted alfumative defenses. On March 22, 2008, a Prebearing Order was issued requiring
the partics to submit their respective prehearing exchange information, ineluding proposcd
exhibits and a list of proposcd witnesses, by certan dates. Complainant timely submitted its
Prehearing Exchange. However, Resporrdent failed lo submit its pichearing exchange by its duc
date of Juna 3, 2005 25 required by the Prehearing Order of this Tribunal, and did not move for
an exlension of tyne 1o file such information as permited by Rule 22.7{h) of the Consoldated
Rules of Practice {“Rules™} (40 C F R § 22 7(b)), applicable in this proceeding *

' Sec discussion below reparding the Order on Complainant’s Motion {or Leave 1o File
Out of Time and 1o Shorten Time for Responsive Pleadings,

* Respondent was served with a copy of the Rules with the Complaint in accordance with
Rude 22.14¢b) (40 C.F.R. § 22.14(b}) and such Rules were explicitly referenced in the Prehearing

Lxchange Order,



Two weeks after the Respondent’s deadline had passed. on June 17, 2005, Complainant
filed a Motion for Default, on grounds that Respondent had still not filed #s prehearing
exchanpe. Thirteen days later, on June 30, 2005, Respondent requested a three day cxtension of
time to file its response to the Motion for Default, which was granted, giving Respondent until
July 11th o (Te 1ts response 1o the Moton for Defavit,. On July 11, 2003, Respondent maited s
“Objection to Motion for Default, and Request for Leave to File, Late, the Respondent’s
iscovery, with Disclosure of Expecied Evidence and Experts at Time of Heanng.” In its
Objection, Respondant stated that 1t “submts ils proposed prehearing evidence with request for
leave to file said discovery late.” and histed proposed extubitg, but enclosed only a summary of
testimony of and a curriculum vitag for one of the witnesses, and a staternent of another witness.
Also in tts Objection, Respondent requesied an additional extension of ten days 1o respond to the
Motton for Default, assenting that Complainant has not subnutted documents requested in
Respondent’s Anawer,” and listed arguments in ns defense to the allegations 1n the Complamt,
Extending great leniency to Respondent, by Order dated July 20, 2003, this Tribunal denied the
Mation for Default and granted Respondent even mare tine, uanl August 19, 2005, to file jis
prehearing exchange | In doing so, however, Respondent was warned that, “In the event . . . that
Respondent fails to strictly abide by the requirements of this Order or the Rules regarding
proceedings in this case. Complainant’s Mation for default may be revived or refiled.” Order on
Motion for Extensions, dated July 20, 2005, a1 3. On August 19, 2003, Respordent sent by 1irst
class mail its Prehcanng Exchange. Both Respondent’s Objection to Motion for Default and its
Prelearing Exchange were only maded, but not fifed, by the due dates, and thus too were
techmcally submitted late, See, Rule 22.5(a), 40 C F.R. § 22.5(2)(" A document is filed when it is
received by the appropriate Clerk.”™)

On November 22, 2005, 1o response to Respondent’s Prehearing Exchange. Complainant
flled a dMotion for Additional Discovery requesting that Respondent produce “the full dara {ile
from the "*GPS SATLOC system’ for the flight on June 22, 2004, and "other documents which
may show pertinent facts about the acrial application of Warrior by Respandent on the morning

! Respondent's reguest, contained 1o s Answer, for Complainant to submit documents, is
not consistent with the Rules. Rule 22.19(e) 1) provides that “After the informarion exchange
provided for i paragraph {a} of this scction, a pary may move tor additional discovery ™ 40
C.FR § 22 19e)1) {emphasis added). Thisis a “mechanism for discovery showld any be
necessary affer the parties have completed their prehearing exchange.” 64 Fed Reg. 40138,
40160 {preambie to Final Rule amending 40 C F.R Part 22, Tuly 23, 1999)(emphasis added)
Motions for other discovery must be filed in accordance with the requiremenis of 40 C R, §

22 165{a) Complainant was not required under the Rules ar any order of this Tribunal to submit
the documents requested by Respondent in the Answer. Such request also appears 1o be
mcenststent with Federal Rules of Civil Procedure. See, Federal Rule of Civil Procedure 26(d),

? I resetting the deadline for fitling the Respondent’s Prehearing FExchanpe until August
19", this Tribunal gave the Respondent almost five months from the Preheanng Order 1o draft

and submit its Prehearing Exchange




ob June 22, 2004, inctuding documents which specify the droplet size for the pesticide applicd
by Respondent, documents which show the specitic type of nozzle used during the application,
documents which specify the orifice size of the nozzle used during the application, documents
which specity the angle of the nozzte during application, documents which specily the boom
pressure during the application. documents which show the spred of the atreraft at each point
depicted in the “GPS SATLOC system™ computer printout, documents which show the elewation
of the aircraft at the points along the tlight, and documents wheh show rmamienance and testing
of the spray boom and nozzle sel-up prior to and following the application.” Mation at 2-3. This
Motion was granted, pursuani o 40 CF R, § 22.1%e)(1). by Order dated December 19, 2005,
The December 19" Order et a due date of Janvary 6, 2006 for Respondent to submit the
requested additional discovery documents.

I1. Discussinn

The Motion for Default for Failure 1o Submit Additional Discovery. filed on January 20,
2005, just before 9:00 a.m. Pacific Standard Time, states that, to date, Respondent haz fziled to
submit the additional discovery which was as required to be submitted two weeks earlier {on or
before January &, 2005} by this Tribunal’s Order of December 19, 2005,

On January 20, 2006, at 12:36 p.m. Pacific Standard Time, Respondent’s counsel sent an
c-mail message 10 Respondent’s counsel. witl a copy by ¢-mal to the undersigned 's staff’ '
altarney, stating that he ts atlaching the information Complainant’s counsel requested. The e-
rmall message further states that Respondent’s counsel received a voice mail message asking
whether he would object to a default order regarding discovery, and thal Respondent does object
o it. The attachment to the e-mail states as follows.

PA requests:

1. 310 microns

2 CP-09-3e

3..078-.123

4.5 deg

5 30 ps

6. 130.7 to 141 .2 working speed

. Adrerall working height of 3 to 5 feet above crop

8. Maintenance and testing is very limited, on a daily basis, due 1o ondy T moving part,
and that being the diaphragrm in the check valves. Although T can see my booms and
nozzles while pdoting the arerall, T believe it is very omportant 1o exat the aircraft after

-1

* Complainant requested these documents i response to Respondent’s claim that
computerized records of its aircrafl show that it had not sprayed the pesticide in the inappropriate

area as alleped by Complainant.




every load, Lo inspeet the booms, valves. and do a peneral walk around of the arcraft as it
15 not uncoemmion to bave a gun peinted at you or freworks shot at vou while applying
“pesticides on the Yakima Indian reservation.

ltems 3 and 6 do not indicate the units for the numerical figures. Respondent did not submit any
“docuwments” which speeify or show the information as requested tn the Motion, LEven il this ¢
mal] attachment could be considered a document which specifies information requested, there is
no indication of who authored this document, except that the e-mail message sugpests that it is
from ks “chent,” presumably the representative of Respondent’s company, Red Beicrle.
Furthermore, the c-man] attachment does not wiciude all of the information that Respondent was
orderad to provide, as it does neot include “the full data file from the *GPS SATLOC system” fo
the flight on June 22, 2004." por does il explain Respondent’s failure to produce such
information. Moreover, the information attached to the e-mail was supplied two weeks afier the
deadline established by Order of this Tribunal for submitting such additional discovery, without
any sufficient justification or moton for extension of titme in regard thereto,  [herefore, it is
concluded that Respondent stands in vielation of the Order, dated December 19, 2005, regarding
the submission of Addiiconal Discovery,

The Rules provide at 40 C.F R.§ 22 17{a) that “A parly may be found to be in defauli .
upon failure to comply with the information exchange requirements of § 22 19¢a) or an order of
the Presiding OfTicer ... ™ The Rules provide at 40 C F R § 22 17(¢), “When the Presiding
Officer finds that a default has occurred, he shall issue a default order against the defaulung
party, as to any or all paris of the proceeding unless that record shows good cause why a default
grder should not be issued.”  The Rules also provide that “Where a party fails o provide
itformation within its control as required pursudnt to this section [40 CFR. § 22.19], the
Presiding Officer may, in his discretion® {13 Infer that the mformation would be adverse 1o the
party farling to provide it: {2} Exclude the information from evidence; or (3} [ssue a defaull order
under § 22.17(¢h” The issue here is whether the record of this proceeding shows geod cause not
1o 15s0e a default order, but instead to draw an inference adverse to Respondent, exclude the
information trom evidence, or nol take any aclion ggatnst Respondent for its failure 1o comply
with the December 19" Grder,

The Lavironmental Appeals Board {IZAB) has recently stated that “where a respondent
[uils 1o adhere o a procedural requirement. Jthe HAB] hay traditionally apphied a ‘totality of
circumslances’ lest to determine whether a default order should be .. entered .. 7 JHANT e,
CAA Appeal No. 04-09 {Fina! Order. September 30, 2005, slip op. al 16-17  The TAB
considers several factors under this test: the alleged procedural omission, considering whether a
procedural requurement was mdeed violated, whether a particular procedural violation s proper
grounds for a defauli order. and whether there ways 4 alid excuse or justification for not
complying with the procedural requirement. /4, slip op. at 17,5 The EAT stated that it is nat

" Onamolon o ser asiede a defavlt order, the EAB considers whether the defaulting
narty would tikely suceeed on the substantive merids (F o hearing were held, JHAY, slipop.at 17,
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necessary to find repeated faibures to imely submil prehearing exchange information in order to
issuc a defavlt order. fd. slip op. at 24, The EAB upbeld a default order upon respondent’s
tardiness in filing, and fadure to attach propoesed cxbibits to, the intial prehearing cxchange
statenent, where respondent alleged that the documents were provided to complatnant in

settlernent discussions  Jo

In Federal court, sanctions may be assessed for fanlure to comply with discovery orders
under Federal Rule of Civil Procedure 37(b)(2}, in order to protect the court’s inlegrity and
prevent abuses of the judicial process  Webb v Diswict of Coltmbia, 146 F.3d 964 {(D.C Cur,
1998y, The I ¢ Curcuit has =ci forth three basic justifications o support the vse of default
Judgment or dismissal as a sanction: (1) ihe party's behavior has severely hampered the ather
party’s ability to present his case, or that he has been so prejudiced by the misconduct that 0t
would be unfar to require him to proceed further in the case; (23 the prejudice caused to the
judicial system when the parly’s conduct has pul “an intelarable burden on a district court by
requiring the court to modify its own docket and operations in order to accommeodate the debay |
and (3) the need "o sanction conduct that is disrespectful to the court and 1o deter similar
misconduct in the future.” Webd, 146 .3d at 971 {ciung Shea v. Donolioe Construction

Company, 795 F.2d 1071 (D.C, Cur 1986))

An analysis of this case, considering the factars set forth by the EAB and the D C.
Circuit, begins with the circumstances and sitbslance of the Respondent’s responsc to the Monen
for Default must be examined, among other crrcurnstanees of this case. The Matton for Default
was filed on lanuary 20th, and was received 1n the undersigned’s office on January 23" by
facsimile, Along with the Motion for Delault, Complainant filed a Mouon for Leave to File Out
of Time and to Shorten Tune for Responsive Pleadings, and a Motion for Continuance of
Hearing Date  In hght of the impending hearing scheduled to start on February 14, 2005, the
tme for Respondent w file a response to the Motion tor Defauit was shortened by Order dated
Tanuary 24, 2008, and Respondent was given until January 26, 2006 to file such response.
Respondent received copies of the Order by facsimile and e-mail on January 24% Upon inquiry
from the undersigned s stafl aitorney, the Regional Hearing Clerk reported on Janwary 27, 2006
that no response to the Motion {or Default had been filed in ber office by the Respopdent.

Under the provision of the Rules that “Any party who lails to respoend within the
designated penod warves any ohjection to the granting of the motion™ (40 C.F R § 22, 16{b),
Respondent could be deemed 1o have waived an objection to the Motion for Default,
Respondent. howeser, did submit by e-mnail on January 27" to Complairant’s counsel and the
undersigned’s staff altorney, a Memorandum Opposing the Motion for Default (Opposition).
I'he certificale of service on the Opposition stales that on Januany 26, 2006, Respondent’s
counsel “caused to be mailed, ULS. Priority (one day service) Mall (and retorn receipt requested)”
the Opposition to the Regional Hearing Clerk, the undersigned, and Complainant’s counsel.
Apain, Respondent’s counse] did not file the document by the due date, but asserts that it was
only mailed on the due date  This is an example of yet another fuilure of Respondent's counse)
10 comply with the Rules andsor thus Tribunal’s orders.




In its Opposition. Respondent asserts that he was not in the office from December 290,
2005 until January 23, 2006, “having been quite 11" and that the discovery requesied has been
delivered. © As 1o the full data file {from the SATLOC sy stem, Respondent asserts;

the 1308 program for the SATLOC track is proving difficelt to take apart and
download for the EPA Lo use for its own purposes (Jgnoring for the rmoment the
copynight proprictary nights of the manufacturer) The respondent has intended to
simply turn on the respondent’s computer at the evidentiary hearing, and run the
SATLOC track that has been recorded, which conclusively proves the actual
location of the release of Warrtor

Respondent asserts in its Opposition that it sent a second e-rzail message to Complainant’s
counsel on Janwary 23, 2006, which stated. fmwer alia, U1 bave had to take our computer to a
computer professional to bave this particular log extracted. The original program s in DOS fom.
1 have been assured by these professionals that they will be able 1o get the nceded information as
quickly as possible.”  Respondent asserts that there are 1ssues of maienal fact regarding
Respondent's liability or the affirmative defenses, that Complainant docs not have sufficient
evidence o proceed, and that the penally proposed is not a fair and reasonable application of the
statutory and policy factors  Respondent requests that if further evidence 1s needed. both partics
should be granted the opportunity to discover the evidence. Respondent argucs that it has “been
encumbered with pracedural hocus-pocus when the parties simpty need to settle down and try
this case on the facts” and that Complainant has “clouded this action with procedural
maneuverings, {and] accusations of intransigence by the respondent.™

Respondent’s only argument relevant to 1ts farlure to comply thnely with the December
19" Order 15 lis counsel’s bald statement that he was i1l The only arpument relevant to its
failure 1o submit a complete response to the December 19" Ocder is that the log needs to be
extracted by a computer professional, which has not vet been done. Respondent dees not state
when it was submutted to the compuler professtonal. or when the information will be submitted
to Complainant. Respondent does not explain why it wailed uniil January 23 o state these
circumstances, given the fact that Respondent knew since the Molion for Additional Discovery
was [iled on Movember 23, 2005 that Complainant was requesting the SATLOC data file.
Respondent does not explain why it did not submit a moton for extension of ame to submit the
mformation. other than the assertion that its ceunsel was ill. Respondent expects 1o release the
information only dunng the hearing, which undermines the purpases of discovery and the
policies ol avoiding surprise at hearing  This would severely hamper the Complamant’s case,

! Respondent appears to challenge the shortened response time set in the January 24"
{rder on the basis that the parties have “stipulaled to a continuance™ of the hearing  However,
the motions for conlinuanee of the hearing have not been granted.

* Such comments evidence a disrespect as wellas a disregard for the procedura! rutes of
this Tribunal.



and it would be unfair w require Complainant to proceed 1o hearing. facing such surprise
evidence.

Indeed, in its Motion for Default, Compiainant asserts that it s prejudiced by the lack of
timely filing of discovery information, and states that the anticipated testimony of an cxpert
witness who would rely on the requested information is patenually jeopardized. and that a timely
fihng of the discovery may have allowed Complainant the opportunity to produce modeling of
the Hight and application of pesticide by Respondent, which could then be presented at the
hearing 11 is apparent that Complainant is being prejudiced by the unnecessary lime and expense
involved 1o prosecuting thes case, for which it seeks a penalty of only 83,120, resuling from
Respondent’s counsel’s persistent violations of the Rules applicable to this procecding and the
Orders of this Tribunal. While Respondent’s difficultzes of being a solo practitioner are
understood, as well as his asserted iflness and issues related to the dissolution of his marriage and
custody of his children, the delays and lack of cooperation by Respondent’s counsel in Lhis case
have gone beyond excusable behavior and have stepped up to the lovel of abuse of the
administrative litigation process, Itf Respondent’s counsel was unable to submit documeints on
behall of his chent in the course of this progesding in the time allotted, he could have easify
submitted a onc-paragraph motion for extension of ime, or he could have requested assistance of
other counsel. He chose to do neither. and 1nstead, as evidenced by the record i this case, he has
caused Complainant as well as this Tribunal to unnecessanly expend significant amounts of time
and cffort responding to his repeated falures to comply with procedural Rules and Orders of this
Tribunal, Delaying the smooth progress of this ease and increasing the costs of the liligation to
opposing party, this Tribunal, and thus the public 1n general, in such a manner. are not tolerable

ltigation tactics.

And such tactics by Respondent’s counsel have continued. [During the Prehearing
Conference held on January12, 2006, Respondent asserted for the first time that the four days set
for hearing of this case established by Order ol this Tribunal issued four months ago, in
September 2005, 15 msofficient.” Respondent claums that he still requures the three days (o
present hus case in chiel and a day and a half for rebuttal as indiatly proposed io his preheanng
exchange and thus with Complainant require seven Lo erpht Tull days of heanng time, Further.
awarc that Complainant in an effort (o nuunumize 1ts travel expenses would Like 1o try the case
straight through, he has indicated that he and his client are not available for hearing except fot
ane week in March, and one week a few weeks later in Aprl, then not agamn until October 2006
See, Stipulated Motion for Continuance of | learing, dated fanoary 25, 2006, and facsimle

* By Order dated September 1, 2005, the hearing of thus case was origmally scheduled 1o
commence on February 7 and continue through February 10, as necessary, a pertod of Tour days,
in Yakima, Washington. On the basts that Respondent had a conflict regarding those dates, by
Order dated September 8, 2005, the hearing was rescheduled to commence on February 14 and
continue through February 17, again a period of four days. The Hearing Order of September 1,
2005 also sel a due dale of November 30, 2005 for ¥all pre-hearing mottons.” Respondent dad
not file any motion by the due date in repard to the length of hearing time set,
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received on January 26, 2006 [rom Respondent’s counsel’s staff.

‘Thes Tribunal has an oblhiganon to manage proceedings in an efficient manner, under
Section £55(1) of the Admimstrative Procedure Act, which requires each Federal agency to
proceed to conclude a matter presented to it within a reasonable time. ' and under the Rules. The
hearing in this case was set by this Tribunal for fowm days, despite the inihal estimates of the
pariies in then Prehearing Exchanges indicating that the case might take a fow days longer 1o try,
based upon this Trbunal’s vears of experience 1o such matters. This Tribunal has found that the
estimates of hearing length offered in the partics’ imitial Preheaning Exchanges generally
overstate the time required because ag cases procecd towards hearing, the issues requiring
presentation during an oral hearing - those on which there are actuai contested issues of material
tact, are narrowed by deewsions on Motions and stipulations of the parties.’' Moreover, m cases
such as this, with a proposcd penalty of only $3,120 and, more importantly, a claim of fnability to
pay that even that nominal penally, it is simply {iscally illogical for the Respondent and his
conunse] to propose to expend four days at hearing, or more, in that even at a modast hourly rate
of $100, counsel fees for the just hearing itself would consume more than the total propased
penalty.'’ "Thus, Respondent’s counsel’s [ate request 1o reset Lhe hearing, for an increased length,
combined with his claimed unavailability to appear in such hearning until Octlober 2006, ren
months from now. is concluded to be simply another unjustified delay tactic. "

The alternatives w & default order would not result in an etficient, fair and unpartial
adyudication of the issues 10 this case To deny the Mouon for Default and allow this case 1o
proceed o hearing either on the date cuwrrentiy scheduled (10 two weeks). to schedule the hearing

" Consistent with this mandate. the Office of Admunstrative Law Judges has adopted a
policy of having ils cascs, on average, be fully adjudicated or settled within eighteen months of

reccipt by this Office.

"It is the understanding of this [ribunal that despite Complainant’s request,
Respondent’s counsel hay indicated an unwiltingness 1o stipufate anything in regard to this case,
Furthermore, Respondent hay not presented a cooperative attitudse m communications with this

Trbunal’s staff.

'* Counsel fees incurred during the hearing itself, are of course not the only expense of
hearing. For example, Respondent has indicated a desire 1o catl expert witnesses rom Anzona
1o destify at the heanng, which will ceriainly increase the cost of hearing, There are also
expenses involved i hearing preparation and potentially post hearing briefing activity

| nder the Administrative Procedure Act, a Respondent s entitled to an “opportunity
forahearing, 5 U S.C. § 334{c)(2). e is not entitled under the APA to bave a hearing
whenever he so destres, {or as long as he so desires. 11e may squander such oppoertunity by
repeatedly viataung the Orders of the Tribunal and Rules of Proceeding without sufficient

Justifieation,




for the two weeks available to Respondent upon the unlikely chance that the 14 proposed
witnesses, Presiding Judpe, and Complairant’s counsel arc avaituble thosc weeks, or to wait unti!
October to commence the heartrg, would enher prejudice Complamant such that 18 would be
unfan to reguire Complainant to proceed further in the case, andror would put a burden on this
Tribunal by requiring it to modify its docket and operations in order to accommuodate the delay,
Moreover, drawing an adwerse inference against Respondent for (aifure to comply with the
December 19" Order would effectively deprive Respondent of its chief arguments in defense of
the Complaint. which would cventually lead to a result similar to a default order, and would
result in a waste of the parties’ and this Teibunal’s me and resources, Excluding the evidence
from the hearing would severely hamper Complainant’s preparation for cross examination of
Respondent’s witncsses and its ability to rebut Respondent’s case.

After careful consideration of the facts and circumstances of this case, based upon
Respondent’s counsel’s persistent, unjustified, violation of the Orders of thus Tribunal and Rules,
a default is deemed appropriate m this action. While a defaolt has been considered a drastic
remedy, and affects the client ratker than its counsel. the Supreme Court has stated that clients
musi be held aceountable for the acts and amissions of their attorneys Lk v Wanask B Co..
370 U.S. 626 (1962) (chient may be held to sufler consequences of dismissal of its lawsut
because of 1ts atlorney’s failure to attend a pretrnial conference); Taylor v fiinols, 484 1 8 4040,
A17-1%8 {1 988) (Court stated that ™10 13 not unfair to hold petinoner responsible for his lawyver's
misconduct” and excluded witness testimony {or failure to idenufy timely the wiiness, in
wviolation of discovery rules), The Court in Lisk stated, “Petitioner volurntarily chose ths attorney
as his representative 1o the acuon. and he cannot now avold the consequences of the acts or
ormissions of this frecly selected agent. Any olher notion would be whally inconsistent with ouor
system of representative btigation, wn which each person 13 deemed bound by the acts of his
lawver agent,” 370 ULS a0 633, [fan attorney’s conduct falls substantially below what is
reasonable in the circumsiances, the client’s remedy against the atterney is a suit for malpractice

The Rules of Practice provide that “Default by respondent constitutes, for purposes of the
pending proceeding only. an adimission of atl facts alleged in the complaint and & warver of
respondent’s right to contest such factual allegations ™ 40 C.F.R.§ 22.17(a). Therefore, the facts
alleged in the Complmint ave taken as true. M, however, Complainant has failed to state
allegations of fact 10 the Complaing that support the elements of the violation alleged, ther a
default order should aot be issued. In other words, Complainant must set forth the prima facie
elements of the case: that Respondenl is a “persen”, and a “commercial appheator”, who ased a
remstered pesiicide in a manner ineonsistent wuli1ts babeling, and acted in an unlawful manner
according to Scetion 12(a)2H Gy of FIFRA, 7U 8.C § 136Ha)2010). The Complamt alleges
that Respondent made an acrial application of the RUP Warrior on June 22, 2002, during which
applicaticn Respondent sprayed grave vines on lleidi Bolong's property, and the label for
Warrior does nol allow apphication 1o grape vines. Complainant has submitied proposed
cvidence mits Prebearing Exchange in suppart of these allegations, Upon review of the
Complaint and Prehearing Exchange, it is coneluded that the allegahions properly state a clain
tor using a registered pesticide in a manner meonsistent with its labeling, in vielation of Scction




1202} G) of the Pederal [nsecticide, Fungiaide and Rodenticide Act {FIFRA), 7 LS C
§ 1361{AN2HG).

It1s conzluded that the record does not show pood cause for why a default order should
not be issued. Accordingly, Respondent 15 herchy found liable for the violation alleged in the

Complaint.

Complainant’s Motion for Default requests that the proposed penalty be asscased  The
Rufes provide:

If the order resolves all outstanding issues and claims in the proceeding. it shall
constilute the initial decision. ., . The rehef proposed 1n the complaint or the
mouon for default shall be ordered unless the requested relicl is clearly
inconsisient with the record of the procecding or the Act.

Complainani caleulated the proposcd penalty in accordance with the 1990 Enforcement Response
Folicy for FIFRA (“ERP™), and has taken into account the statutory factors 1o Section 14(a} of
FIFRA, namely, the size of the business, effect on ability to continue in business, and gravity of
the violation. Complainants Preheanng Exchange, Exhibit 8. Complainani caleulated a
proposed basc penalty of $3.900, which is the matrix value in Appendix C of the ERP, as
adjusted for inflation under the Civil Penalty Inflation Adjustment Rules, for the category of the
smallest businesses, Catepory 111 with gross revenucs of 30 to $300,000, and a Level 2 gravity of
the viplation  Complainant determined the gravity level from Appendix A of the ERP, which
arovides that vielations of FIFRA § 12(a)(2)(p) are assessed a gravity level of 2. Complainant
then decreased the base penatty by $780, representing a 20% reduction from $3,900, based on
the pesticide toxicity (assessed at the highest ievel because Warrior is a Resincled Use
Pesticide), lowest fevel of potential harm to human heaith, towest level of potential
environmental harm, ne history of noncompliance, and culpabnbiy (assessed at oud-tevel for

apparent negligence), fd

Complainant has submitted in its Preheanng Lxchange a printout, which appears (o be
from American Business Directory, of a hsting for Ag Adr. last revised July 2004, showing sales
of $84 000, To date, Respondent has net submutied any documents i support of any reduction of
lhe penalty based oo effect of the penalty on 1t ability (e continue in business,

It 15 concluded thai the proposed penalty is consistent with the record of this case and
with the statutory penally {actors of FIFRA,
ORDER

|, For faiting to comply with this Tribunal's Order for Additional Discovery, as concluded ahove,
Respondent is hereby found in DEFAULT.




2 Respondent Ag-Agr Flywng Services, Ine 15 hereby assessed a civil admanistrative penalty in
the amount of § 3,120,

3. Payment of the full amount of thus civil penalty shall be made within tharty (30) days after this
Initiat Decision becomes a final order under 4 CUF.R. § 22.27(c), as provided below. Payment
shall be made by submitting a certified or cashier's check in the amount of § 3,120, pavable 1o
"Treasurer, United States of America." and mailed 10

EPA - Region 10
Regional Hearing Clark
P Q. Box 360903M
Pittsburgh, PA 15251

4 A qrapsouttal letter identifying the subject case and EPA docket number as well as
Respondent's name and address, must accompany the check.

5. If Respondent fals o pay the penafty within the presenbed statutory pernod alter eniry of this
Ordcer, intérest on the penalty may be assessed. See, 31 1L.S.C. § 3717, 40 CF.R § 13.11,

5. Pursuant to 40 C.F R § 22 27(c). thos Tmtial Decision shall become a final order forty-five (43}
days after its service upon the parties and withiout further proceedings unless (1) a party moves to
reapen the hearing within twenty (20) days after scrvice of this tmtial Decision. pursuant to 40
C.F.R. § 22 28(a), {2) an appeal to the Environmental Appeals Board ts taken within thirty (30)
days after this Initial Decision 1s served upon the parties; or (3) the Fovirenmental Appeals
Board ¢lects, upeon its ewn tnitiative, 1o review this Initial Deersion, pursuant o 40 CF R §

27.30(b). "

-1
i’

N Sy

LA VO

Suzan L. Bire
Chief Admuustrative Law Judge

Date  tunuary 27, 2006
Washington, 12 C

" For good cause. this Tribunal may set aside a default 22 CFR.§22.17(¢) If
Respondent has such goad cause, it1s strongly cneouraged 1o file a motion setting forth such
causc as expediliously as possible. The mere right to Hile such a Motion does not delay the
runping of the time {or {iling an appeal.
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In the Matter of Ap-Ar Flving Services, [ne. Respondent
Daocket No. FIFRA -10-2005-0065

CERTIFICATE OF SERVICE

[ horeby certify that a drue copy of the Order Granting Complainant’s Motion for
Default for ¥ailurc to Submit Addiltonal Biscovery, dated January 27, 2000 was sent this day
in the following manner to the addressecs tsted below:

Original and One Copy by Pouch Mail to:

Carol Kennedy
Regional Hearing Clerk
LS. EPA - Region 1)
1200 Sixth Avenue
Seattle, WA 98101

Copy by pouch mail and facsinule to,

Richard Medmck, Esquire
Agsistanl Regional Counsed
US. LPA - Region 10

1200 S1xthy Avenue, ORC-158
Seatile, WA 98103

Copy by regular mail and facsimile to

1. J. Sandlin, Esguire
Sandhn Law Firm

I Box 1H3
Zillah, WA 98U53

. ] .

k '_’-i_f’_'_ih_-./_.ﬁi'_:___‘z__
M. Lisa Knight

Sentor Stafl Attorney

Dated: January 27, 2006




